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GOVERNOR CIAMPI AND THE “AMBROSIANO CASE":
INTERNATIONAL BANKING SUPERVISION
AND MONETARY POLICY *

Rainer S. Masera **

ABSTRACT: Following bank failures in 1974, notably in Germany (Bankhaus
Herstatt of Cologne on June 16) and the US (Franklin National Bank of New York on
October 8), the Central Bank Governors of the G10 countries decided to set up a
Committee at the BIS in Basel to improve quality and enhance the effectiveness of
banking supervision. The Eurodollar market and the rise of offshore financial
centers had concurred to create an increasingly interlinked web of international
banking transactions. The system of national supervision of domestic banking
system had to be completed by incisive and coordinated action at international
level, also to cope with the vulnerability to frauds and interactions with organized
crime. The Basel Committee issued in December 1975 the Concordat, which
provided a framework for international banking supervision and made a distinction
between solvency and liquidity.

It was within this emerging frame of reference that the Bank of Italy and the

* Revised version of a paper — in Italian — presented at a Seminar organized by the Banca d’Italia.
Ignazio Visco e Marco Magnani “Carlo Azeglio Ciampi, Governatore della Banca d’Italia”, Roma
9 luglio 2019. I am grateful to the Archivio Storico della Banca d’Italia (ASBI) for the help and
support in the access to documents contained in the Archive. I wish to thank Alberto Baffigi,
Federico Barbiellini Amidei, Francesco Capriglione, Francesco Carbonetti, Chiara Carnabuci,
Lamberto Dini, Elisabetta Loche, Marco Magnani and Carlo Santini for their valuable
contributions, and two referees for very helpful observations. All errors or omissions remain mine.

** Dean of the School of Business at Universita degli Studi Guglielmo Marconi, Rome. The author
of this paper worked as Economist in the Monetary and Economic Department of the Bank for
International Settlements (BIS) from 1971 to 1975. Thereafter, he joined the Bank of Italy where
he worked until 1988. He has been Head of the Research Department and Director for Economic
Research. In 1982, during his tenure as Alternate Member of the Board of Directors of the BIS,
Governor Ciampi assigned him to monitor the Banco Ambrosiano issue — in close cooperation
with the Supervision and Legal Services of the Bank of Italy — with specific reference to works
carried out at the BIS by the Committee of the G10 Central Bank Governors, by the Euro-currency
Standing Committee and by the Basel Committee on Banking Supervision (BCBS) — then so-
called Cooke Committee.
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G10 Governors dealt with the crisis of the Banco Ambrosiano Group: the crisis had
started in 1977 and was concluded with the formal liquidation on August 6, 1982.
The measures taken by Governor Ciampi and Treasury Minister Andreatta, the
dialectical interactions with the Basel Committee, the G10 Governors (banking
supervision and monetary policy) and the IOR in the Vatican City are analized and
discussed in this article. In preparing the paper the author could benefit from the
extremely competent support of the Historical Archives of the Bank of Italy and the
access to documents only recently accessible for public consultation. As is shown,
the action undertaken by Governor Ciampi and by the Bank of Italy in the
Ambrosiano case contributed to the evolution of banking supervision as regards
both the revision of the Concordat and, thereafter, the development of a system of
mandatory risk-weighted capital ratios. A parallel lasting lesson is that capital
adequacy requirements must be complemented by targeted effective supervisory
guidance and oversight of corporate governance for banking firms to prevent,
insofar as possible, inappropriate and illegal practices, while ensuring

accountability of shareholders and top managers for their wrongdoings.

SUMMARY: 1. Three Flashbacks: International Banking Supervision, the Opaque Model of Banco
Ambrosiano (BA) and the BA’s First Crisis in 1977. — 1.1. International Banking Supervision. — 1.2.
The Deliberately Opaque Model of Banco Ambrosiano. — 1.3. The First Crisis of Banco Ambrosiano
in 1977 and the Action Undertaken by the Bank of Italy (Baffi, Sarcinelli, Padalino). — 2. The Crisis
of Banco Ambrosiano Group (BAG) 1981-82. — 2.1. The Prodromes of the Crisis. — 2.2. The
Liquidation of Banco Ambrosiano Spa Milan (BASPA) and the Establishment of Nuovo Banco
Ambrosiano (NBA); the Insolvency of Banco Ambrosiano Holding Luxembourg (BAHL): Reference
Framework and Short Historical Outline. - 2.3 The Actions Undertaken by Governor Ciampi and by
the Bank of Italy at the BIS with the Governors of the G-10 and with BA’s Large International

Creditor Banks. 3. Conclusions.

1. 1.1. On June 16, 1974 the Herstatt Bankhaus of Cologne went into
liquidation as per decision of the Supervisory Authority of the Federal Republic of

Germany following speculative foreign exchange transactions resulting in huge
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losses. In addition to serious national repercussions, the bank failure caused
problems in international settlements also because of the difference in time zones
between Frankfurt and New York (the bank was closed down at 4:30 p.m. in
Germany while it was 10:30 a.m. in New York). Therefore, its insolvency gave rise
to supervisory issues in respect of gross settlements at the international level,
which were not real time back then (BCBS, 2004). In the aftermath of such events,
the Banking Supervisory Authorities of the Group of Ten (G10) at the BIS in Basel
decided to set up the Basel Committee on Banking Regulations and Supervisory
Practices (thereafter re-named Basel Committee on Banking Supervision). Back
then, the Committee was often referred to as the Cooke Committee, after Peter
Cooke, Director of the Bank of England who chaired the Committee for many
years?.

In December 1975, the Committee issued the Basel Concordat, a paper that
set out a few international supervisory rules making a distinction, from the point
of view of supervision, between solvency and liquidity. In addition, it provided
guidelines as regards the choices aimed at supporting liquidity made by the
central banks in favor of international banks, setting out the difference between
home country and host country.

It was within this reference framework that the Bank of Italy had to deal
with the crisis of Banco Ambrosiano Group (BAG) from the point of view of
international supervision. (see also Walker, 2001).

Following the solution of the Banco Ambrosiano crisis, the Concordat was
reviewed in May 1983 (BCBS, Principles for the Supervision of Banks’ Foreign
Establishments) with the aim of dealing with issues related to banking groups,
parental responsibility and capital requirements. The papers issued by the
Governors of the G10, by the Cooke Committee and by the Eurocurrency Standing
Committee in 1982-1983 show that the decisions made by the Bank of Italy and

shared — as we shall see — with some disagreement by the G10 (a few meetings

'For a History of the early years and the evolution of the Basel Committee see Goodhart (2011)
and Ingves (2013).
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were attended by the Managing Director of the International Monetary Fund,
Jacques de Larosiere) drove the reform of capital adequacy rules, shifting from

leverage to risk-weighted capital requirements.

1.2. As evidenced above, the internationalization of the banking sector and
the development of the Euromarkets took place in a context characterized by both
lack of transparency and incomplete rules that had allowed some banks to
implement models that were unscrupulous, highly risky and deliberately
permeable to criminal activities. Banco Ambrosiano has been a case study on such
topic.

It is not possible to review here the long history of BA and the gradual shift
from a sound catholic social bank, operating mostly in Lombardia, to a large
privately-owned banking group which, under the leadership of Roberto Calvi,
operated widely abroad, mostly in Switzerland and in Latin America, while
establishing close ties with Istituto per le Opere di Religione (Institute for Religious
Works, commonly referred to as IOR) in the Vatican (from the point of view of
supervision, IOR was an uncontrolled international bank).

Roberto Calvi (1920-1982) built his career within Banco Ambrosiano, which
he joined in 1947 as a clerk. In 1971 he was appointed Managing Director and was
President of the bank from October 15, 1975 until June 1982. In 1974 he was
appointed Cavaliere del Lavoro and became one of the most important Italian
bankers. Marcinkus, Sindona, Ortolani, Gelli, Tassan Din were Calvi’s cronies in the
mismanagement of Banco Ambrosiano.

Figure 1 summarizes the structure of BAG as developed by Calvi at the end

of 1981.
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Figure 1 - Banco Ambrosiano Group at the end of 1981

Centrale

finanziaria
38%

Rizzoli Spa
40%
BAOL BAHL ASL Services
Nassau Luxembourg Luxembourg
68%

Banco del
Gottardo

Lugano
45%

BAA
Banco =
i 88%
0ccnde_nta| AG BCM
Madrid
(minority participation) Managua
\ 1

I
Orphan and Ghost Companies
Orphan and Ghost Companies mainly in Panama, the most important:
United Trading Company and Bellatrix (I0R)

Source: Author

The elements of what may look like a puzzle are as follows: at the center
there was BASPA?, which owned 38% of Centrale Finanziaria, of which Calvi had
been President since 1976, and Banco del Gottardo (BG) in Switzerland,
established in 1957 in Lugano. At the beginning, BG was the main vehicle used by
Calvi to transfer money abroad illegally and to set up foreign companies in close
cooperation with IOR. International transactions were carried out mainly through
Banco Ambrosiano Holding in Luxembourg (BAHL,) of which Calvi was President
from June 1977 to June 1982.

BAHL was not a bank and was not subject to Italian laws. Since it was not a

bank, it was not subject to supervision by Luxembourg banking authorities either.

Moreover, BAHL could receive loans and other funds from BASPA; such funds

2Banco Ambrosiano Spa Milan, at the end of 1981, ranked 19th among Italian banks, with total
assets amounting to Lit. 7,800 billion ($ 6.5 billion) (ASBI, Bank of Italy, Direttorio Oteri, n. 31).
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could be invested in companies abroad, but also in Italy. As a matter of fact, it was
used to set up many offshore banks and, above all, offshore non-banking
companies. Shell companies were widely used for back-to-back loans and
deposits, for money laundering and for tax evasion. The group operated also
through a finance company incorporated in New York, Ultrafin International
Corporation. Calvi had developed a sound operational knowledge of Latin America
as well as of countries said to be non-cooperative in the field of taxation,
supervision and anti-money laundering (such issue has been addressed at the
international level, but it is far from being solved; see, for instance, Gara and De
Franceschis, 2015).

BAHL was sided by ASL Services in Luxembourg from 1978 to March 1983.

The banks in which BAHL had shareholdings were the following:

1. Banca del Gottardo (BG) (45%)

2. Banco Ambrosiano Overseas Limited (BAOL), set up in Nassau in 1971 as

Cisalpine Overseas Bank. Calvi was its President from 1971 to June 1982.
BAOL had a representative office in Montecarlo (formally not authorized
to undertake transactions).

3.Banco  Occidental: BAHL gradually bought substantial minority

shareholdings in Banco Occidental of Madrid.

4. Ambrosiano _Group Banco Comercial Managua (AGBCM), established in

1977 in Nicaragua, was an offshore bank managed by BAHL.
5. Banco Ambrosiano Andino (BAA), established in Lima in October 1978

under the authorization of the Central Bank of Peru, was initially owned by
BAHL (88%) and by BAOL (12%).

Through the above-mentioned companies, a large number of orphan/ghost
companies were established for purposes of undertaking complex financial
transactions that were difficult, if not impossible, to trace. Such companies were
incorporated in offshore centers with minimal or non-existing transparency
requirements. A major role was played by Intermarket Trading Company (ITC)

(Smoutha, 1984) which had significant links with IOR. An important role was
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played also by Bellatrix which, at least in specific periods, appeared to be under
IOR’s direct control. Bellatrix was established in Panama in August 1979: its
directors were BAOL's employees and secretaries.

IOR played an important role not only in ITC and Bellatrix, but also in the
jumble of BA companies. Among other things, it issued comfort letters against
which counter letters of indemnity were signed by Calvi himself through various
companies. More specifically, IOR had a direct shareholding in BAOL, based in
Nassau. Monsignor Marcinkus, President of IOR and previously one of the Pope’s
bodyguards and Chief of the Vatican security services, was for a few years a
member of BAOL’s Board of Directors. There was evidence that he attended some

meetings of the Board of Directors in Nassau.

1.3.In 1977, Banco Ambrosiano faced its first crisis, also as a result of public
denunciations of alleged irregularities in its transactions. Starting from April 17,
1978, BIT carried out a thorough inspection based on Deputy General Manager
Mario Sarcinelli’s decisions, obviously agreed to by Governor Paolo Baffi (see Bank
of Italy, 1984). Dr. Giulio Padalino and the inspection team found some
irregularities and it was uncovered that liquidity had been illegally transferred
abroad (in Milan “there was a counter, dedicated to and reserved for IOR, where
several persons brought cash that was to be transferred abroad”, Tescaroli, 2011).
Such irregularities were reported to Judge Emilio Alessandrini, who was killed on
January 29, 1979 by a commando of Prima Linea terrorists. However, the bank still
appeared to be relatively sound and even foreign transactions did not seem to
foreshadow a point of no return. BA faced and overcame two liquidity crises in
1978 e in 1980, which were solved mainly thanks to financing provided by Banca
Nazionale del Lavoro (BNL - London and Curacao branches) and by Ente Nazionale
Idrocarburi’s (ENI) finance companies (operating in Nassau and in the Cayman
Islands). Calvi continued to carry out important transactions: through Centrale
Finanziaria (CF), on April 21, 1981 he bought 40% of Rizzoli, the company that

controlled Corriere della Sera, the main Italian newspaper.
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2. 2.1. Banco Ambrosiano’s situation changed rapidly and drastically between
1981 and 1982. First, the incarceration of Roberto Calvi on May 20, 1981,
following investigations about illegal exports of currency - triggered by the above-
mentioned inspection which ended in December 1978 - caused a crisis of
confidence, although Calvi was released from prison pending further proceedings.
Moreover, the BAG model — which was not at all sustainable — was jeopardized by
macro-economic circumstances, which do not seem to have been identified in
many analyses of the crisis. On one hand, the monetary policy decisions made by
Paul Volcker, the Chairman of the Federal Reserve Bank (figure 2.1) - which aimed
at breaking the inflationary spiral - and, on the other, the continuing recession in
the United States (July 1981 — November 1982) contributed to BAHL’s collapsing

from a liquidity crisis to insolvency.

Figure 2.1 — Inflation and Interest Rates in the USA:

The peak of 1981-82 triggered by FED Chairman Volcker to curb inflation
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Figure 2.2 — Stock Exchange Trends in the United States: the bottom of
1981-82
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Short-term interest rates in the United States rose above 20%, dollar rates
on the Euromarkets were even higher. Under such circumstances, the cost of
funds for BAG’s offshore banks skyrocketed. BAHL itself entered into a crisis from
which there would be no way out. Not only the loans to the Group’s banks
became irrecoverable, but also deposits made at BAHL by large international
banks operating on the Euromarkets became subject to pressure: banks
demanded higher and higher rates for not withdrawing their deposits. This
compounded the difficulties. As shown in Table 1, the relative size of loans made
to BAHL in 1981-1982 by third parties and by other Group’s companies became
very large and, as a whole, such amount doubled from the end of 1979 to mid-

1982

Table 1 — BAHL’s Main Lenders: Balance at the End of the Period (Swiss

Francs/millions)
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Year 1978* 1979* 1980 h1981* 1982**

Banco Ambrosiano S.p.A.

- Direct Transfers 21,9 194 1,8 2,0 ——

- Back-to-Back Loans == == == == 34,8
Total B. Ambrosiano (a) 21,9 194 1,8 2,0 34,8
Other Group Companies (b) 15,7 41,0 9,5 3,7 317,9
Third Parties (c) 390,8 560,5 780,5 915,5 893,5
TOTAL [(a) + (b) + (c)] 4284 6209 791,8 921,2 1.246,2

* 31 December ** 30 June

Source: Fraud Auditing & Forensic Accounting, 2012

The two years under review were years of recession. Therefore, stock
exchange and economic trends did not allow BASPA to make capital gains from its
shareholdings not only in Italy, but also at the international level. (Figure 2.2).
BASPA’s shares experienced a very serious crisis. BASPA had been quoted on the
stock exchange on May 5, 1982 (the stock price plummeted by 20% on the first
day of trading and the stock was cancelled in the same year). Under such

circumstances, the true value of IOR’s comfort letters was impaired.

2.2. The courageous choices made by Governor Ciampi (and by Minister
Andreatta) can be fully evaluated only by taking into consideration three
concurrent adverse macroeconomic factors: international economic trends and
the developments of the Italian balance of payments; the concern of key central
bankers that some banks may end in trouble because of excessive leverage; the
drastic change in the US monetary policy.

International growth continued to slow down in 1982 leading to stagnation
and to the collapse of international trade (-2% for the year). It was the longest

recession recorded since the post-war period. Trends were affected by the
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monetary policies pursued in many countries, notably the United States, in order
to curb inflation. The increase in interest rates — with peaks of more than 20% -
affected the Euromarkets raising fears of liquidity crises or even insolvencies.

In Italy, international recession and, above all, tensions in the financial
markets heavily affected the balance of payments. Despite a slight decrease in the
current account deficit, the total balance plummeted from a +1,533 billion in 1981
to -2,521 billion in 1982. The resulting huge capital outflows required that the
Euromarkets be maintained open to “compensatory finance”. The coexistence of
inflation and recession made the situation even worse.

As regards international supervision, in 1981 the United States and Canada,
concerned about the excessive leverage of their banks, decided to implement
regulation policies based on leverage capital requirements (BCBS 1982a). Papers
issued by the BCBS (1982b) showed the concerns of central bankers, as specifically
pointed out in Richardson’s (Governor of the Bank of England) and Volcker’s
reports to the G10. Richardson (1982) and Lamfalussy (BIS Assistant General
Manager, 1982b and c) explicitly mentioned such concerns to Governor Ciampi,
underlining the need for extreme caution.

Governor Ciampi (1983) had to make his decisions within such a delicate,
complex context. He could not ignore the above-mentioned observations.
Notwithstanding, he decided to maintain his position on one key respect: keeping

BA’s fate separate from BAHL’s (Box 1).

Box1 Historical Outline of Banco Ambrosiano’s crisis: May-August 19823

May 28 The Bank of Italy sends an allegation letter to BA’s Board of
Directors: “despite numerous requests”, disregarded by the bank’s
management, the “overall risk”, at the end of 1981, is estimated at

more than $1,400 m.

June 11 Roberto Calvi (RC) disappears during the night.

3Drawn mainly from ASBI, Bank of Italy, Oteri Directorate, n. 30. For a detailed review, see also
Carbonetti (2019).
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June 17

BA’s Board of Directors meets, votes down President RC, agrees to
cooperate with the Bank of Italy and asks for administrative
dissolution. RC’s secretary Graziella Corrocher is found dead on the
pavement in front of her office in the Milan headquarters of BA in
via Clerici. As a matter of urgency, the Bank of Italy sends

supervisory inspector Vincenzo Desario as interim Commissioner.

June 18

RC is found hanged beneath London’s Blackfriars Bridge. He has a
few stones in his pockets together with a fake passport registered

in the name of Gian Roberto Calvini.

June 19

The Bank of Italy entrusts the management of BA to three
Commissioners (Antonino Occhiuto, Giovanni Battista Arduino,
Alberto Bertoni) under an order issued by the Treasury Minister on

proposal by Governor Carlo Azeglio Ciampi.

July 2

BA’s Commissioners meet President Marcinkus in IOR offices in
Rome to ascertain IOR’s responsibilities in respect of the
international activities of Banco Ambrosiano Group. IOR maintains
that the “letters of comfort” are just statements of favor and

shows a “counter letter” addressed to IOR and signed by RC.

July 5

Serious irregularities come to light in BA’s operations; all loans in

favor of Group’s foreign subsidiaries are suspended.

July 9

Governor Ciampi calls a meeting of qualified Italian credit
institutions at the presence of the Treasury Minister in order to
explore the possibility of Banco Ambrosiano continuing its
operations with the required changes in its Statute and share

ownership.

July 29

BAHL goes into temporary receivership under a provision

confirmed by magistrates in Luxembourg.

August 3

The banks in the rescue consortium are willing to pay Lit. 350 bn

for BA’s goodwill (Draghi, 2007). As per Bank of Italy’s instructions,
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they buy BA’s assets and liabilities with the exception of
shareholdings owned by Banco Ambrosiano Holding in

Luxembourg, thus breaking any ties with BA’s foreign affiliates.

August 4

In their reports dated August 4, the Commissioners asseverate BA’s
financial troubles, considering losses on the exposure of its foreign
affiliates (amounting to Lit. 900 bn), with a negative balance sheet
in the amount of 220 bn (Andreatta, 1982). The idea of turning to
the market for recapitalizing BA through the provision of third-
party funds in the amount of 1,000 bn had been taken into
consideration. This option turned out to be unfeasible and even

prejudicial.

August 6

The Bank of Italy autonomously decides that the circumstances
require the compulsory liquidation of BASPA, a procedure under
which old shareholders are kept separate from both the company
and its new shareholders. The decision is validated by the Treasury
Minister as well as by the Inter-ministerial Committee for Credit

and Savings.

August 10

Compulsory liquidation procedures start on the following Monday
when the Board of Nuovo Banco Ambrosiano (NBA) meets. The
participating banks are as follows: Banca popolare di Milano (20%);
Bnl (16,70%); Imi (16,65%); Istituto Bancario San Paolo di Torino
(16,65%); Banca agricola commerciale di Reggio Emilia (Credem:
10%); Banca San Paolo di Brescia (10%); Credito Romagnolo 10%.

Giovanni Bazoli becomes the President of the new bank.

August 25

Ruling of the Court in Milan that establishes BA’s insolvency at the

time when liquidation procedures were started.

The historical outline shows how the rules in force at the time and the

decisions shared by the Italian Monetary Authorities contributed to solve an
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extremely serious bank crisis rapidly and efficiently. The results thus achieved
should be measured also against the cost estimate in terms of public money used,

which amounted to less than Lit. 200 bn (Draghi, 2007)*.

2.3. On the basis of the evidence gathered by the Commissioners, the
action undertaken by Governor Ciampi at the international level in the second half
of 1982 aimed at explaining, confirming and implementing the above-mentioned
guidelines.

The decision to start the compulsory liquidation of BA and to establish NBA
— which took upon itself the responsibility for direct foreign assets and liabilities —
was countered by the decision to place into receivership BAHL and group’s foreign
subsidiaries controlled by the Holding. In the same manner, the transfer of assets
and liabilities to NBA did not include BAHL’s shares or any relationship with the
Holding company and with other parties linked to it in whatever manner, including
the shell companies. This actually meant giving up BA’s credits - which were in any
event for the most part unrecoverable - according to the Commissioners.>

Strong pressure had been exerted even by key central banks of the G-10
asking that the Bank of Italy and ultimately the Treasury take over BAHL’s losses
and repay the existing loans. A confrontation occurred involving the Director in
charge of banking supervision in Luxembourg, P. Jaans (see the exchange of letters
with Ciampi: Jaans, 1982 and Ciampi, 1982) and some German banks (see

Gekeler’s and Lieven’s letters, 1982, to Dini and Ciampi’s reply, 1982, to Po6hl).

4 In retrospect, one can understand Governor Visco’s (2018) cogent criticism in respect of the
BRRD (2014) resolution mechanism.

> According to the reconstruction provided by Minister Andreatta to the Chamber of Deputies at
the meeting held on October 8, 1982, BAHL’s situation in July 1982 — taking into account the fact
that IOR was unavailable to pay back the debts of the companies for which it had issued letters of
comfort — was as follows: “BAG’s affiliates owed $743 m to Ambrosiano spa; $788 m to the
Euromarkets banks; $102 m to other subsidiaries (Banca del Gottardo, Credito varesino, Banca
Cattolica del Veneto), totaling 8 1,633 m. In turn, IOR and its sponsored companies owed the
subsidiaries 31,159 m. There was a difference — which could not be explained — of about $470 m
spent outside IOR and its sponsored companies.” Many representatives of the Christian
Democratic Party and the Vatican did not appreciate such unambiguous stance. After the fall of the
government headed by Spadolini, Fanfani’s fifth government took over on December 1, 1982.
Andreatta was not a member of that government.
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Ciampi’s letters had been preceded/accompanied by confidential meetings with
the Governors, which | had the opportunity to attend.

Questionable references were made to the Basel Concordat of 1975. The
agreement, whose main topic was international bank supervision, envisaged the
possibility — not the commitment — for the central banks, as lenders of last resort,
to provide support in case of temporary liquidity shortage. If anything, the
Concordat’s guidelines had prompted the decision to repay BA’s foreign liabilities.
As Ciampi pointed out in his letter to Richardson, BA’s foreign debt was about
double the debt of the Luxembourg Holding. BAHL was a non-banking company
and, therefore, not subject to supervision by the Luxembourg banking authorities.
Its main activity was to raise funds on the Euromarkets to finance its banking and
non-banking subsidiaries. Beyond the letters of comfort issued by IOR, there was
evidence that BAHL's financial troubles were the result of both mismanagement
and economic crimes. As pointed out above, international financial tensions and
US monetary policy decisions contributed to worsen BAHL's financial situation.

In short, the stance taken by the Bank of Italy also vis-a-vis the large

international banks were explained as follows:

On a more general level, the stance taken by the Italian authorities was
dictated by the conviction that the basic rule underlying the functioning of a
market economy should not be undermined. Such rule, which international finance
abides by, is that creditors should take the risk involved in allocation choices. This
means that they should make a preliminary assessment of borrowers’
creditworthiness.

In such a context, from the very beginning the Bank of Italy suggested that
the banks to which money was owed by the foreign subsidiaries should cooperate
actively in order to achieve the best possible realization of assets. Such goal was
shared by foreign creditors and BA’s liquidators who were trying to recover the
large loans extended by BA to its subsidiaries.

Source: Banca d’Italia (1984)/author’s translation
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3. In addition to such firm non-negotiable transparent stance — which was
fully supported by the Treasury Minister — there was genuine willingness — as
mentioned above — to actively cooperate in order to achieve the best possible
realization of assets as well as to try to find some form of agreement with IOR.
Similar ideas had already been voiced by Minister Andreatta in his hearing at the
Chamber on October 8°. A number of formal and informal meetings with the
international banks, in which the London representatives of the Bank of Italy
played a very important role, helped to establish a very different relation as
compared with the initial threat of hindering the raising of funds on the

Euromarkets to finance the Italian balance of payments’.

The foreign subsidiaries’ creditor banks — after initiating litigation with both
the liquidators and NBA as transferee — acknowledged the Bank of Italy’s auspice
that the parties involved try to find a way to cooperate for the common good.
Towards the end of 1982, liquidators’ lawyers and the creditors of both the
Holding and its subsidiaries met in order to negotiate a solution. At the same time,
since arrangements with subsidiaries’ creditors went pari passu with arrangements
with IOR, towards which the subsidiaries themselves were either directly or
indirectly exposed, the first steps were taken on the way leading to an agreement
with said institution.

Source: Banca d’ltalia (1984)/author’s translation

A similar change in attitude involved the relations with the central banks in

Thereafter, under pressure from the Italian Government and the Bank of Italy, on May 25, 1984,
in Geneva, IOR signed an agreement with the creditor banks undertaking to pay approximately Lit.
250 bn as voluntary contribution (see the text of the agreement, Scottoni 1989). In 2015 Cardinal
George Pell, Prefect of the Secretariat for the Economy of the Holy Sea, in an article about
Vatican’s finances (Pell, 2015) reported that total repayments amounted to more than $400 m.

'See Promemoria by V. Desario (1982) warning the Directorate of the Bank of Italy about
problems in respect of medium- and long-term loans with some banks that threatened to terminate
their contracts. The banks were Banque Scandinave & Suisse, Midland Bank, Banca del Gottardo,
Kredietbank, Crédit Suisse, Landesbank Stuttgart, Schroeder Bank & Trust for a total amount of
$400-500 m (Desario, 1982).
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Basel. After a stage of critical remarks for denying support to BAHL, the firm
stance taken by Ciampi, the authority and the import of the arguments presented
— notably in respect of bank’s required credit assessment of all borrowers, and the
need to safeguard public finances - prompted a change in attitude.

The Bank of Italy gradually took over an important role not only for the
1983 revision of the Concordat (stating the principle of the international
consolidation of all banks’ activities), but also for the liquidity support provided to
the Euromarkets, as evidenced by the speeches delivered by Ciampi on July 12
1982 (1982a) and by Lamfalussy on December 2 1982 (summarized in Lamfalussy
1982b).

In more general terms, based on the decisions taken in 1981 by Canada and
the United States aimed at introducing mandatory minimum leverage ratio
requirements (see Masera, 2019) and in view of the discussions triggered also by
the Bank of Italy about the capital adequacy of banks operating internationally, in
July 1982 the Cooke Committee (Committee on Banking Regulations and
Supervisory Practices) addressed the issue of banks’ capital. Although the
assumption underlying the Report (“the adequacy of banks’ capital is essentially a
matter of judgement”) appeared to be subjective, the Report stressed the fact
that capital adequacy criteria had to be standardized internationally and
underlined the need for weighting assets against asset-specific risk. In other
words, it was the beginning of the revolution that would result in the regulation of
international banking as detailed in the Basel | Capital Accord (BCBS 1988).

In closing, we can assert that the action undertaken by Governor Ciampi
and by the Bank of Italy to solve the Ambrosiano case contributed to the evolution
of banking supervision as regards both the revision of the Concordat and,
thereafter, the development of a system of rules based on risk-weighted capital

ratios.

Archival Sources
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SHARPENING THE TEETH OF EU SOCIAL FUNDAMENTAL
RIGHTS? THE CASE OF STATE PENSION AGE

Andrea Minto®* - H. van Meerten **

ABSTRACT: This article analyzes current EU pension law and policy in light of the
case “State Pension Age” (SPA) and considers the implications of this analysis for
EU social rights. In examining the applicability of EU pension law, it provides two
critical entry point of analysis into the SPA cases: i) Article 21 Charter Fundamental

Rights of the European Union, and ii) The Internal Market scenario.

SUMMARY: 1. Introduction. - 2. Background. - 3. The Delve and Glynn judgements. - 4. Analysis. -

5. Concluding remarks.

1 Sarmiento wrote in 2018 a blog named: ‘Sharpening the Teeth of EU
Social Fundamental Rights: A Comment on Bauer’.* This interesting analysis can be
put into practice on the basis of a recent judgement by the Court in the United
Kingdom (still bound by EU Law regarding pensions).?

This article examines an important and very topical EU Law element of the

judgments (first instance® and appeal®) regarding two claimants (Delve and Glynn),
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backed by BackTo60, versus the UK Department of Work and Pensions (hereafter:
Delve and Glynn). The claimants argued that the UK State Pension Age (SPA) was
discriminatory and contrary, inter alia, to EU Law.

In this article the focus is not if SPA is discriminatory, but rather whether
the SPA falls in the ambit of EU law. The Courts in the UK stated that SPA falls
outside the scope of EU Law. Didn’t the UK Courts in Delve and Glynn conclude too
easily that SPA falls outside the scope of EU Law? In other words, as Sarmiento

would have put it, how can we further sharpen the teeth of EU social protection?

2. The facts of the case are derived from the two judgements.® In Delve and
Glynn it can be read that in successive statutes between 1995 and 2014
Parliament has legislated to equalise SPA between men and women. Legislation
has contained a timetable for the adjustment of SPA, structured for successive
cohorts of women defined by age, initially to age 65 and subsequently to age 66,
rising to age 68. The Claimants Delve and Glynn are women born in the 1950s
affected by these changes. 1950s-born women argue that the pace of change has
been too quick and penalises them as a cohort. The Claimants “seek judicial
review” of the mechanisms chosen to “Implement the Government’s policy” of
raising and equalizing the SPA. They also seek judicial review of “the failure to

inform women of the changes”.

3. The UK Court in first instance rightly admits that non-discrimination is a
general EU principle. The Court also states that the principle applies only where
the relevant national rule falls within the scope of EU law.

Firstly, the Court held that the receipt of state pension is not “pay” as
defined by the TFEU, because it is not a wage or salary, and is not paid in respect

of employment. The “equal pay” obligation contained in Article 157(1) has thus no

Ibidem.
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application. ®

Secondly, the Court concludes that the claimants’ claim to have been
directly or indirectly discriminated against on grounds of sex contrary to EU law
cannot progress in the face of Article 7 [of Directive 79/7/EEC (the Social Security
Directive)]. The derogation contained in that provision extends to all aspects of
the determination of pension age, whether equal or unequal.

Thirdly